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SURVEYORS IN CONSTRUCTION
PROJECTS



Introduction

In this seminar we will look at:
» The various ways that Surveyors’ legal obligations and liabilities arise
» Surveyors’ contractual obligations
* Surveyors’ tortious obligations
+ Extending the Surveyor’s contractual liabilities
* Surveyors’ joint liability
* How Surveyors can try to limit their liability
* The limitations that apply to Surveyors’ liability

» Express contractual limitations of Surveyors’ liability
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Who is a Surveyor?

Because surveying is so diverse, the RICS categorises each field in which surveyors
operate into 17 separate specialisms. These are grouped under three sectors:

e Built Environment
e Land
e Property

The three sectors are then subdivided as follows:

Built Environment

e Building Control

e Building Surveying

e Project Management

e Quantity Surveying and Construction

Land

o Environment

e Geomatics

e Minerals and Waste Management
e Planning and Development

e Rural

e Arts and Antiques

o Commercial

o Dispute Resolution

o Facilities Management

e Machinery and Business Assets
e Management Consultancy

o Residential

e Valuation

Which of these services apply to the Construction industry?

The construction process comprises two main limbs of services as provided by
surveyors. These consist of the pre-construction period when the project is designed,
planning permission obtained and the building contract is let.

The second limb is the construction itself. There may also be the need for a valuation
at the conclusion of the project (or even during the project itself).

Using the RICS’ 17 specialisms, the following are those that would normally be
involved in the construction process:
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Building Control
Building Surveyor
Project Management
Quantity Surveyor
Dispute Resolution
Valuation Surveyor

Although the design phase is normally led by Architects or Engineers, a crucial role is
played by Quantity Surveyors with respect to ascertaining the value of the works. On
complicated projects there will normally be Bills of Quantities or other such pricing
documents. These are prepared by the project quantity surveyor for the tendering
contractors to price.

Once the construction has commenced, the Quantity Surveyor is normally one of the
key members of the Client’s Professional Team. This team, which consists of the
various consultants, monitor the progress of the works. The Quantity Surveyors’ role
is to value the works before the Contractor Administrator (normally the Architect)
certifies the progress which triggers a payment to the Contractor.

A further role on very large projects where there is a substantial level of Bank
funding, the Bank may appoint a Quantity Surveyor to monitor the project and report
to the Bank.

On smaller projects (such as residential extensions) there may not be an Architect (or
he may have been appointed for design only) and a surveyor may be appointed as the
Project Manager.

Finally, a separate industry is that of dispute resolution. Many Surveyors offer
themselves as either Claims Consultants (representing a party) or Expert Witnesses or
even as the tribunal. This is particularly the case with Adjudication which has become
very lucrative. The RICS is one of the leading nominating bodies appointing several
thousand plus adjudicators a year. Most of these adjudicators are quantity surveyors
by training. In addition, no formal legal qualifications are needed to represent a party
in adjudications. Therefore a large number of Claims Consultants (again often
Quantity Surveyors) have emerged in the last twelve years or so.

Ways in which Surveyors’ legal obligations arise

These obligations can arise in one of five ways as follows:

Statutory obligations
Regulatory obligations
Common law obligations
Contractual obligations
Tortious obligations

These are examined in more detail below
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Statutory obligations

Statutory obligations derive principally from Acts of Parliament. These may be
supplemented by what is known as delegated legislation such as Statutory Regulations
or Statutory Instruments. The other source for Statutory Obligations is Eoropean
Directives but these tend to be incorporated into Acts of Parliament (EG the European
Convention on Human Rights which was enacted in the Human Rights Act).

Some examples of relevant statutes are:

UK Legislation
e Building Act 1984

e The Party Wall Act 1996
e The Housing Grants, Construction & Regeneration Act 1996

Statutory Regulation

e CDM Regulations 2007
e The Building Regulations 2000

Statutory Instrument

e Statutory Instrument 1998 No. 649 The Scheme for Construction Contracts
(England and Wales) Regulations 1998

Requlatory obligations

Examples of Regulatory Obligations are codes of conduct established by trade
organisations such as the Law Society or the RIBA. The RICS does not have
compulsory membership. However it does have a Code of Conduct which requires the
following:

e Members shall at all times act with integrity and avoid conflicts of interest and
avoid any actions or situations that are inconsistent with their professional
obligations.

e Members shall carry out their professional work with due skill, care and
diligence and with proper regard for the technical standards expected of them.

e Members shall carry out their professional work in a timely manner and with
proper regard for standards of service and customer care expected of them.

Breach of the RICS code may lead to loss of membership but the RICS does not

unlike, say the Law Society, have the sanction of preventing a member (or former
member) from practising.
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Common law obligations

Common law is any law NOT embodied in legislation i.e. “Case Law” (which are
known as judicial precedents). Stroud’s Legal Dictionary defines it as:

“The common law of England is that body of law which has been judicially evolved
from the general custom of the realm”

For example there is no statute law relating to “practical completion” and the law in
this area is principally governed by a series of judgments such as:

o Westminster CC v Jarvis & Sons Ltd - (1970) 1 All ER 943
e H L J Nevill (Sun Blest) Ltd v William Press & Son Ltd - (1982) 20 BLR 78
e Emson Eastern Ltd v EME Developments Ltd - (1991) 55 BLR 114

Contractual obligations

The judicial definition of a Contract was provided by Brett LJ in Wilson v Bury (1880)
5 OBD 518 CA where he stated:

“A contract is a deliberate engagement between competent parties upon a legal
consideration to do or abstain from doing some act”

There are three basic requirements to form a contract:

e Intention to create enforceable legal relations
e Agreement (offer and acceptance)
e Consideration (payment)

As set out above, it is hoped that in a complicated construction scenario, each party
will be appointed under a written contract. However if that isn’t the case then it may
be that the appointment is by way of an oral contract.

There is also a third method; that of a contract arising out of a ‘course of dealings’.
This, thankfully is very rare in the Construction Industry. Trying to determine scope
from a ‘course of dealings’ is extremely difficult. The most pertinent example is a
professional who is appointed on a repeat basis which leads to him moving from one
project to another and relying on previous appointments as a guide to the terms and
conditions which applies to the most recent appointment.

Where do we find the Surveyor’s contractual obligations?

The Appointment, if in writing, will hopefully take the form of a Standard Form or a
Bespoke Contract. The Standard Forms may either be a generic form of contract, such
as:
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RICS Standard Form of Consultant's Appointment

RICS Standard Short Form of Appointment

British Property Federation Consultancy agreement

GC Works Appointment- GC/Works/5

NEC3 Appointment- Professional Services Contract

FIDIC appointment- Client Consultant Model Services appointment
Construction Industry Council- Consultant’s Appointment 2007

Or a Surveyor Specific form such as:

e RICS Quantity Surveyor Services - supports the RICS Forms of Consultant's
Appointment and provides co-ordinated lists of tasks to be allocated to and
undertaken by the Quantity Surveyor as part of the overall Project.

e RICS Standard form of agreement for the appointment of a quantity surveyor.

e RICS Building Surveyor Services - The RICS Building Surveyor Services
support the RICS Forms of Consultant's Appointment and provide co-ordinated
lists of tasks to be allocated to and undertaken by the Building Surveyor as part
of the overall Project.

e APM Standard Terms for the Appointment of a Project Manager.

However, in large Construction projects, the Client often wants all the parties to sign
up to a bespoke suite of contracts. Whilst such a suite of contracts may be
cumbersome to draft and negotiate and expensive for all concerned in terms to
lawyers’ fees they do have certain key advantages:

e All parties have interrelated terms with the various scopes of services to be
provided by the professionals to be clearly delineated.

e In the event of a dispute the procedure will allow for joinder of the relevant
parties (whereas a standard JCT Contract may provide for arbitration between
the Contractor and the Client with no right to join a member of the
Professional Team).

e Perceived ‘unfair terms’ in the standard forms can be excluded.

Appointment — “The Contract”

Hopefully the Surveyor’s appointment will be a formal contract in writing. In the
Construction Industry a contract at its most basic is an agreement between two parties
for one party to provide a service to another in respect of which the second party will
pay the first party. (Known as “Consideration”)

However construction projects are normally sufficiently complicated that formal
written contracts are required to provide certainty as to the scope of the services to be
provided and the mechanism for payment to be made.

Construction contracts are notoriously lengthy and there are certain clauses that are
often argued over by teams of lawyers. For example net contribution clauses and caps
on liability (both of which are discussed in more detail below) can be very
contentious.
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At a more sophisticated level, contracts in general and those used by the Construction
Industry in particular, are sometimes described as a mechanism to apportion risk
between the parties to the contract. It should be the case that the party best able to
bear the burden of the risk is allocated the risk but due to the inequality of bargaining
power this is not always the case.

For example, the liability for unforseen ground conditions could rest with the Client
or the Main Contractor. This will be determined by the Contract. If the Contractor
needs to win the contract for financial reasons he might take on this risk even though
the consequences could be costly if the groundworks become more expensive or delay
the project.

All of this assumes that the contract is in writing. If there is no written contract then
the parties may still have entered into a binding contract based upon an oral
agreement. This will be fraught with difficulties because there may be a disagreement
as to the actual terms agreed. It is one thing to agree with your local garage that they
will respray your car bumper for £100 without putting that in writing. It is entirely
different to employ a Quantity Surveyor to act on a £50 million rebuild without a
formal appointment!

If there is no contract in writing and there is uncertainty as to the key terms then there

may be no contract at all and the services carried out will be on a quantum meruit
basis. This will normally lead to a dispute as to the value of those services!

The Key Terms

To form a contract (whether in writing or orally) there must be an agreement as to the
key terms. These are essentially:

e Scope

e Price
e Timescale

What does he not do?

It seems self-evident but any professional should only undertake work as set out in his
scope of services. For example it is would be unusual for an Architect to value work
or for a Quantity Surveyor to prepare a design. This is not just a case of not mixing up
the various professionals’ roles but more importantly protecting the various parties to
the Contract. If a professional does take on a function that is beyond his contractual
remit then he runs the risk that he will not be insured for providing this additional
service. This leaves him exposed in the event of a claim for professional negligence
and may leave the Client with no financial recourse if he has to bring such a claim.

The leading authority on this area of law is the 1998 case of George Fisher Holding
Limited (formerly George Fisher (Great Britain) Limited) (1) v Multi Design
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Consultants Limited (2) Roofdec Limited (3) Severfield-Reeve Plc (4) Davis
Langdon & Everest (5) [1998] EWHC QB 341.

This case involved the appointment of Davis Langdon & Everest as both the project
Quantity Surveyor and the Client’s Representative which carried the title of
“Supervising Officer”. There were no complaints as to the quantity surveying services
provided but when the contractor became insolvent and there were defects in the
workmanship, the Client sought to sue Davis Langdon & Everest for breaches of their
obligations in terms of the supervision provided as the Client’s Representative.

The Judge found Davis Langdon & Everest to be liable for a number of defects that he
considered they should have discovered on inspection and also for consenting to
certain drawings and details. Davis Langdon & Everest had argued that they were not
liable for the design but under the scope of their appointment they were to “...carry
out an appraisal of the design drawings...”. Furthermore, if, as they argued, they
were not responsible for design, they should not have approved the drawings.

The case demonstrates the difficulties for surveyors in taking on a multi-disciplinary
role, especially where design becomes an issue.

However, it is not always the case that a formal appointment is made and it is
common for a party to be appointed on an informal exchange of letters. This poses
two issues.

Exchange of Letters

First, is there actually a contract in place at all? Often works are commenced under
Letters of Intent. These have become the subject of considerable case law, especially
when a formal contract is not put in place and the work is undertaken under the Letter
of Intent alone, even though the Letter of Intent is stated not to be a contract!

The second issue is to identify what the terms of the contract are. The advantage of a
formal appointment is that normally the draftsman has considered all the relevant
requirements in a contract. Where there is an appointment by exchange of letters, even
if a standard form of contract is incorporated by reference, there is a danger that the
parties will not cover all the relevant terms and in the event of a dispute it will be left
to a Judge to determine the terms of the contract.

Tortious obligations

In a well drafted appointment, a surveyor’s contractual obligations will be set out in
detail. Even where some of the obligations are silent a combination of case law and
statute will imply terms into the appointment.

However, there exists a separate body of obligations (or ‘duties’) as covered by the
Law of Tort. These predominantly cover the areas of negligence, nuisance and
trespass. Whilst a contract defines the obligations between the parties to the contract,
the Law of Tort creates a ‘Duty of Care’ not just between the contracting parties but
also to third parties.
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Examples of Torts are:

e Negligence - breach of the duty to take reasonable care

e Nuisance - unjustified interference with a party’s use of land

e Trespass - setting foot on land adjoining the project or allowing equipment to
overhang that land without permission will constitute trespass

Does the Surveyor owe a duty in Tort to the Client?

Regardless of the terms of the Appointment, the Surveyor owes the Client a duty of
care. That is often expressed to as a duty of reasonable skill and care and the standard
expected is that of the ordinary skilled man exercising and professing to have that
special skill. (Bolam v Friern Barnet Hospital Management Committee [1957] 1 WLR
583)

Regardless of whether a contract is in place, a Surveyor owes the client a tortious duty
of care. If there is a contract in place then the Surveyor will still owe the Client a
concurrent liability in tort and contract. However if the Surveyor negotiates a
limitation on his liability under the contract, then such a limit will apply to the duties
he owes in tort.

Does the Surveyor owe a duty in Tort to the Contractor?

Depending on the scope of the appointment the Surveyor may owe a duty of care to
the Contractor in two respects:

e Negligent Misstatements before Contractor enters building contract with Client

This is where the Contractor acts in reliance upon a statement by the Surveyor
which turns out to be negligent. Such a statement may be oral or written (Hedley
Byrne v Heller [1964] AC 465).

e Breach of Warranty of Authority

This is the situation where the Surveyor gives instructions on behalf of the Client
and by implication warrants that he has the authority to do so. If this is not the
case, the Contractor has the right to sue the agent for breach of warranty of
authority (Firbank’s Executors v Humphreys (1886) 18 QBD 54 and Yonge v
Toynbee [1910] 1 KB 215).

However, case law has established that the Surveyor has no duty to the Contractor
with respect to:

e administering and issuing certificates under the Building Contract (Pacific
Associates v Baxter [1990] 1 QB 993); and
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e regarding inspection (This is the obverse of the finding in George Fisher v Davis
Langdon & Everest [1998] EWHC QB 341 as above in which the Court
determined that any duty of care with respect to inspection would normally be
limited to the Client and then only if specified in the Surveyor’s appointment.

Does the Surveyor owe a duty in Tort to Funders, Purchasers and Tenants?

This is conceivable but very difficult to establish. A third party such as a funder,
purchaser, or a tenant must establish:

e A proximate relationship between the parties
e An assumption of responsibility to the third party by the Surveyor
e It is just and reasonable to impose a duty of care

Even a duty of care can be established, the losses likely to be sustained by the third
parties (known as “economic loss”) are unlikely to be recoverable, unless the third
party can establish a “special relationship” (Murphy v Brentwood District Council
[1991] 1 AC 398). The cost of repairing building defects is regarded as “economic
loss”

Extending the Surveyor’s Contractual Obligations

This can occur through Collateral Warranties, the Third Parties Rights regime or
through a Surveyor taking on board a Joint Liability.

Collateral Warranties

A Collateral Warranty is a contract with a third party with an interest in the project ie
Funders, Purchasers or Tenants with whom the Surveyor is not normally in contract,
and with whom he only usually has a tortious relationship.

The advantage to the third party is that in the event of the surveyor being negligent he

can sue for breach of contract rather than breach of tort and “economic losses” are
recoverable.

Third Parties Rights regime

The standard position has traditionally been that unless a Surveyor has entered into a
direct collateral warranty with a third party then there is no ‘Privity of Contract’ and
the third party had to rely upon a claim in tort.

The effect of this rule was reduced by the introduction of the Contract (Rights of

Third Parties) Act 1999 which applies to contracts entered into after 11 May 2000.
Unless the Appointment specifically contracts out of the Act, then a third party is,
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subject to three tests as below allowed to enforce a contract (or certain terms of a
contract) to which it is not a party.

The three tests are:

1. The Contract must state that a third party can enforce the terms of the contract.

2. One of the contractual terms confers a benefit on the third party.

3. The third party must be expressly identified in the contract by name, as a
member of a class or answering a particular description but need not be in
existence when the contract is entered into.

Initially this Act was treated with scepticism by construction lawyers who sought to
contract out of it and rely upon collateral warranties. These however are not straight
forward. They have to be agreed in advance and often consultants and sub-contractors

do not execute them when called upon to do so.

More recently construction appointments have begun to rely upon the Act which has
removed the need for warranties.

The Surveyor’s Joint Liability

If the Surveyor undertakes to approve, review, comment on, examine or otherwise
check someone else’s work (ie the Contractor’s work or the work of another
Consultant), then the law makes the Surveyor “jointly responsible” for that work with
the other party.

The law then makes “each” person who is “jointly responsible” for that work “100%

liable” for the anything wrong with that work, to the person (usually the Client) to
whom they owe the duty of responsibility

How Surveyors can try to limit their liability

Time — For how long is the Surveyor liable?

e Contract: 12 or 6 years (from date of breach) depending on whether it is a deed
or under hand

e Tort: 6 years (from the date that the damage is suffered)
o Special rules apply for damages in negligence in respect of latent
damage not causing personal injury or death

o The limitation period is the later of:
= 6 years from when cause of action accrued; or

12 Blake-Turner & Co Solicitors



= 3 years from the date the claimant knows or ought to have
known the material facts of the loss suffered, the identity of the
defendant and the cause of action

= 15 year long-stop date from date of negligent act or omission

* For negligence resulting in personal injury or death, 3 years
from the when the cause of action accrued or from the date of
claimant’s knowledge of damage

Remoteness: The principles governing the recovery of damages

Damages are awarded to put the claimant as nearly as possible in the same position as
he would have been in if he had not sustained the wrong for which he is seeking
compensation.

e Breach of contract: the claimant is to be placed in the same situation with regard
to damages as if the contract had been performed

e Tort: the measure is the loss caused by the wrong

The courts have set a limit to the loss for which damages are recoverable. Loss
beyond such a limit is said to be too remote

Recovery of damages in contract

The defining case is that of Hadley v Baxendale (1854) 9 Exch 341. This provides
that where two parties have made a contract which one of them has broken, the

damages which the other parties ought to receive in respect of such breach of contract
should be

e such as may fairly and reasonably be considered either arising naturally, ie
according to the usual course of things from such a breach of contract itself, or

e such as may reasonably be supposed to have been in the contemplation of both
parties at the time they made the contract, as a probable result of the breach of it

The rule for recovery of damages therefore has two limbs:

First limb:

e arising naturally, ie according to the usual course of things from such a breach of
contract itself

e loss actually resulting as may fairly and reasonably be considered as arising
naturally according to the usual course of things from the breach of contract

e judged at the time of the contract

e areasonable man would have concluded that loss of the type occurred was ‘liable
to result’

e ‘liable to result’ means ‘a serious probability’ and ‘a real danger’ and ‘not
unlikely to occur’
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Second limb:

e such as may reasonably be supposed to have been in the contemplation of both
parties at the time they made the contract, as the probable result of the breach of
it

e This implies additional special knowledge

If the special circumstances were communicated by the Claimant to the Defendant,
and thus known to both parties the damages resulting from the breach of such a
contract, which they would reasonably contemplate, would be the amount of injury
which would ordinarily follow from a breach of contract under the special
circumstances so known and communicated.

Recovery of Damages in Tort

The leading case is Overseas Tankship (UK) Ltd v Morts Dock and Engineering Co
Ltd [1961] UKPC 1 (known generically as “the Wagon Mound No 1”°). This provides
that:

e A party shall only be liable for any damage which was reasonably foreseeable

e if it would be wrong that a man should be held liable for damage unpredictable
by a reasonable man because it was ‘direct’ or ‘natural’, equally it would be
wrong that he should escape liability, however ‘indirect’ the damage, if he
foresaw or could reasonably foresee the intervening events which led to its being
done.

Express Contractual Limitations of a Surveyor’s Liability

Negotiating the Surveyor’s Liability

e The parties to a contract are at liberty to agree anything (within reason)

e The Surveyor’s contract terms including the terms governing his liability are
negotiable

This however is subject to the Unfair Contracts Terms Act 1977.

Unfair Contract Terms Act 1977

This Act provides that no contract can:
e exclude or restrict liability for personal injury or death resulting from negligence

e unreasonably exclude or restrict liability for loss or damage resulting from
negligence

where one party is a consumer or where the contract is made on one party’s standard
written terms of business.
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Unless a party can prove that a contractual term was ‘reasonable’, then it cannot
exclude or restrict liability for breach of contract. The definition of ‘reasonable’ is that
“the term shall have been a fair and reasonable one to be included having regard to
the circumstances which were, or ought reasonably to have been, known to or in the
contemplation of the parties when the contract was made”

Professional Indemnity Insurance

Do not confuse “Insured For’ and “Liable For”

Professional Indemnity Insurance does protect the Surveyor’s position but a claim can
exceed the limit of cover.

What the Surveyor is insured for, is not necessarily the same as an action (or
omission) for which the Surveyor is liable.

Express caps on liability

e These are total caps
e Each and every claim — recovery for each individual claim is limited

e On an aggregated basis - claims are grouped according to the particular event
causing the damage

e Evaporation clauses — liability is limited to the amount available under your
insurance policy

e Contracts sometimes exclude liability for ‘consequential loss’

The exclusion of “Consequential Loss”

There is no standard definition of ‘consequential loss’. It will depend on the words
used and context. A rough guide is that ‘consequential’ does not cover loss which
directly or naturally results in the ordinary cause of events. Therefore, because of the
vague nature of the definition, clear drafting is important.

Examples of ‘Consequential loss’ clauses

A vague and therefore useless clause would be:

e “We are not under any circumstances to be liable for any consequential loss or
damage”
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By contrast a precise and well formulated clause would be:

e “Notwithstanding anything in the Contract to the contrary, express or implied, in
no event shall the Contractor be liable for any direct damages for loss of profit,
loss of production, loss of contracts or for any financial loss or for any special,
indirect or consequential loss or damages including without limitation damages
for loss of profit, loss of production, loss of contracts or for any financial loss
howsoever caused including without limitation the fault, breach of contract, tort
(including the concurrent or sole and exclusive negligence) breach of duty, strict
liability or otherwise and whether a claim is based on contract, tort, at law, in
equity, or otherwise”

Net Contribution Clauses

The purpose of a net contribution clause is to overcome the general common law
principle of “joint and several” liability. Net contribution clauses have become
increasing popular in recent years as professional indemnity insurers continue to look
at ways to limit or exclude the liability of their insured.

For example, where a Client appoints a Surveyor, the Client may be asked to accept a
net contribution clause in the appointment. The main problem for the Client is that the
risk of insolvency of any other party who might be liable is passed back to the Client.
They in turn are then unable to rely on the common law position of “joint and several
liability” due to the inclusion of a net contribution clause.

Where liability arises under the appointment, rather than two consultants being jointly
and severally liable to the Client, they will only be liable to the extent it is “just and
equitable” which, in the absence of agreement, will be decided by the court.

The RIBA conditions of engagement has the following clause:

“The architect’s liability for loss or damage shall be limited to such as the architect
ought reasonably to pay having regard to his responsibility for the same on the basis
that all other Surveyors, specialists and the contractor, shall where appointed, be
deemed to have provided to the Client contractual undertakings in respect of their
services and shall be deemed to have paid to the Client such contribution as may be
appropriate having regard to the extent of their responsibility for such loss and
damage”

Contact us

Lewis Cohen

020 7264 7860

lewis.cohen@blaketurner.com
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